
IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia,

Sessions Judge,

Tinsukia

Criminal Revision No.  63 (4) of 2017

Sri Bimal Dutta,

S/o Lt. Kanak Dutta,

R/o Kanchan Nagar,

P.O- Borbheta,

P.S- Rowriah,

District- Jorhat, Assam               ......................... Petitioner

-Versus -

Smti Nanu Khanikar (Dutta)

W/o. Lt. Sri Bimal Dutta

R/o- Kanchan Nagar,

P.O- Borbheta,

P.S- Rowriah

District- Jorhat, Assam           ...................... Respondent

Appearance: 

Sri J.K Dev

Advocate       ..................... For the Petitioner. 

Sri Anup Kr. Saikia

Advocate              ..................... For the Respondent.
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Date of Argument: 30/01/2018

Date of Judgment: 03/02/2018

J   U   D   G   M   E   N   T

1.   This revision is directed against the order dated 10/06/2017 and

20/07/17 and the ex-parte judgment dated 02/08/17 and all orders

subsequent thereto upto 06/10/17, passed by the Learned Additional

Cheif Judicial Magistrate, Tinsukia, in maintenance case no. 47m of

2015.  

FACTS OF THE CASE

2. In the instant case, the respondent Nanu Khanikar (Dutta) had

filed a petition u/s 125 Cr.PC. On 19/04/16, the present petitioner

entered the appearance in the said case through his lawyer. In fact

on 19/04/16, the advocate of the present petitioner stated before

the court below that the petitioner was out of station and for that

matter he could not file written statement. Finally on 21/07/16, the

present petitioner filed his written statement in the case. Thereafter,

the  respondent  filed  her  evidence  on  affidavit.  On  22/11/16  the

present respondent filed a petition before the court below praying

for  interim maintenance.  Both sides were heard on that  issue on

19/12/16. Thereafter on 14/02/17 the court below passed the order

directing the present petitiner to pay maintenance of Rs. 2,000/- per

month to the respondent. 

3.  Thereafter, on two dates i.e. on 20/05/17 and 20/06/17, the

Learned counsel for the present petitioner informed the court below

that  he  could  not  contact  his  client  and  therefore  the  Learned

Counsel had withdrawn his vakalatnama. The orders show that the

learned counsel for the present petitioner had issued a notice to the

petitioner to that effect. 

4. Thereafter, on 02/08/17, the court below passed a final order
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directing the present petitioner to pay a monthly maintenance of Rs.

4,000/- to the petitioner. As the petitioner failed to pay the money, a

distress warrant was issued by the court below. 

5.  Now, the Learned counsel P.Deb, the newly appointed lawyer

for the petitioner, has submitted that the petitioner did not receive

any notice from his earlier lawyer and therefore he did not have any

knowledge  that  his  lawyer  had  withdrawn  himself  from the  case

before the court below. The Learned counsel for the petitioner has

submitted that without making any inquiry, as to whether the notice

issued by the earlier counsel for the petitioner was actually served

upon the petitioner or not,  the court  below passed the impugned

order.        

POINT FOR DETERMINATION

6.  The only point for determination in this trial is as to whether

the court below had erred, while passing the impugned order? 

DECISION AND REASONS THEREOF

7.   According to the present  petitioner,  he did not  have any

knowledge that his earlier lawyer had withdrawn himself from the

case when it was pending before the court below. The petitioner has

stated that he does not stay within the jurisdiction of this court that

is the reason why he could not know about that fact. 

8.  The relationship between a lawyer and his client is a fiduciary

one. The term 'fiduciary' means trust. So, in a fiduciary relationship,

one person places his or her confidence, good faith, reliance and

trust in another, whose aid, advice or protection is sought in some

matters. Lawyers are not agents of their clients. In that case both

sides  must  have  a  continuing  relationship.  When there  is  a  case

against a person, he engages as a lawyer, but he cannot claim that

he has already done his part of the job by employing a lawyer. He

must  give  regular  instructions  to  the  lawyer.  If  he  does not  give
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regular  instructions  to  his  lawyer  or  if  he  does  not  regularly

communicate with his lawyer, he would be failing in his duties. In the

instant case in hand, I find that the present petitioner had employed

as a lawyer and thereafter forgot about his case. Under the aforesaid

circumstances of  the matter,  I  find that the statements made on

behalf of the present petitioner are not acceptable in the eye of law.

I have no doubt that the trial court rightly has passed the impugned

order. There is no infirmity and illegality in the order passed by the

trial  court.  Therefore, I  find that this revision petition is devoid of

merit.      ORDER

9. That being the position, the revision petition is dismissed. 

Given under my hand and seal of this Court on this the  3rd

day of February, 2018.

Dictated & corrected by me.

          (P.J. Saikia)

       Sessions Judge Sessions Judge

Tinsukia                 Tinsukia
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